Belmont University

Belmont Digital Repository

Law Faculty Scholarship College of Law

2006

Blogs and the First Amendment

David L. Hudson Jr.
Belmont University - College of Law

Follow this and additional works at: https://repository.belmont.edu/lawfaculty
b Part of the Legal Writing and Research Commons

Recommended Citation
11 NEXUS 129 (2006)

This Article is brought to you for free and open access by the College of Law at Belmont Digital Repository. It has been accepted for inclusion in Law

Faculty Scholarship by an authorized administrator of Belmont Digital Repository. For more information, please contact repository@belmont.edu.


https://repository.belmont.edu?utm_source=repository.belmont.edu%2Flawfaculty%2F118&utm_medium=PDF&utm_campaign=PDFCoverPages
https://repository.belmont.edu/lawfaculty?utm_source=repository.belmont.edu%2Flawfaculty%2F118&utm_medium=PDF&utm_campaign=PDFCoverPages
https://repository.belmont.edu/law?utm_source=repository.belmont.edu%2Flawfaculty%2F118&utm_medium=PDF&utm_campaign=PDFCoverPages
https://repository.belmont.edu/lawfaculty?utm_source=repository.belmont.edu%2Flawfaculty%2F118&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/614?utm_source=repository.belmont.edu%2Flawfaculty%2F118&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:repository@belmont.edu

Blogs and the First Amendment

David L. Hudson, Jr.*

For years the Internet has been
hailed as a First Amendment fantasyland
where freedom of expression could reach
its zenith. United States district court
judge Stewart Dalzell wrote in American
Civil Liberties Union v. Reno, a leading
Internet free-speech case that later
reached the U.S. Supreme Court and
dealt with the regulation of online por-
nography, that the Internet was “the
most participatory form of mass speech
yet developed” and “a far more speech-en-
hancing medium than print.”

Blogs, or web logs, fulfill this “par-
ticipatory, speech-enhancing” function,
allowing individuals to become one-per-
son online outlets of information covering
subjects in detail. Blogs are online jour-
nals or diaries where individuals can post
daily entries about the subjects of their
choice. Bloggers write about everything
from the appellate courts to bankruptcy
law to video games to their favorite tele-
vision shows to the sporting world. There

are blogs on almost every subject imagi-
nable. The Pew Internet and American
Life Project released a report, showing
that at least 8 million U.S. adults have
created blogs, and that 27% of Americans
read blogs.? According to their surveys,
blog readership increased by 58% in
2004.3

The trouble is that not all agree on
the definition of a blog. Robert A. Cox,
President of the Media Bloggers Associa-
tion, describes the word “blogging” as
“terrible.”™ He explains that “it is worse
than useless because it is an empty vessel
into which people can - and do - pour
whatever meaning suits them at the
time. This breeds confusion and stands in
the way of what I believe is the most im-
portant development in the media over
the past several years - the growth of
what is often referred to as ‘citizens me-
dia’ or ‘grassroots journalism.’ . . . Blog-
ging is writing. Period.”®

* First published at http://www firstamendmentcenter.org/press/topic.aspx?topic=blogging&Search
String=david_hudson in Nov. 2005. Any non-cited quotes are the responsibility of the author, David Hudson,

and not the Nexus Journal.

David Hudson is a Research Attorney at the First Amendment Center at Vanderbilt University in

Nashville, TN.
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Just as with any mode of communica-
tion, blogs can implicate a variety of First
Amendment interests. Should bloggers
who gather and report on the news be
considered journalists in reporter privi-
lege laws?® Should bloggers who post
messages anonymously that others con-
sider defamatory be able to keep their
identities unknown?’ Can public employ-
ers discipline their employers for making
off-color comments about their workplace
or fellow employees?® Should bloggers be
subject to campaign-finance laws?® Do
some bloggers take First Amendment
freedoms too far by engaging in what
Freedom Forum ombudsman has termed
a “blog-mob mentality.”°

Are Bloggers Journalists?

A major legal issue dealing with blog-
gers and the First Amendment concerns
whether bloggers should be treated as re-
porters for purposes of the proposed fed-
eral reporter-shield law.* Is a blogger
who reports about a large computer com-
pany’s products before they are released
to the public violating a trade-secrets
law, or is he engaging in First Amend-
ment-protected activity?2 Would the
blogger be covered by a state shield law?

The question of who is a journalist
has confounded the public and the press
for a long time. The U.S. Supreme Court
recognized this difficulty in its 1972 deci-
sion Branzburg v. Hayes, the reporter-
privilege case.'’* Justice Byron White
wrote:

The administration of a constitu-
tional newsman’s privilege would present
practical and conceptual difficulties of a
high order. Sooner or later, it would be
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necessary to define those categories of
newsmen who qualified for the privilege, a
questionable procedure in light of the
traditional doctrine that liberty of the
press is the right of the lonely pamphlet-
eer who uses carbon paper or a mimeo-
graph just as much as of the large
metropolitan publisher who utilizes the
latest photocomposition methods.!*

White added:

Freedom of the press is a ‘fundamental
personal right’ which ‘is not confined to
newspapers and periodicals. It necessa-
rily embraces pamphlets and leaflets. . . .
The press in its historic connotation com-
prehends every sort of publication which
affords a vehicle of information and opin-
ion.’ The informative function asserted by
representatives of the organized press in
the present cases is also performed by lec-
turers, political pollsters, novelists, aca-
demic researchers, and dramatists.!®

Some bloggers have broken stories of
large public import. Kurt Opsahl, staff
attorney with the Electronic Frontier
Foundation and an expert on the law re-
lated to bloggers, says there have been
many instances where bloggers led the
mainstream media.’* “Bloggers ham-
mered on the Trent Lott story (Lott’s
comments about Strom Thurmond) until
mainstream media was forced to pick it
up again,” he said.” “Three amateur
journalists at the Powerline.com blog
were primarily responsible for discredit-
ing the documents used in CBS’s rush-to-
air story on President George Bush’s Na-
tional Guard service. And the list goes
on.”1®

Cox lists several other national-head-
line stories impacted greatly by reporting
from blogs, including Dan Rather and the
Texas Air National Guard (TANG)
memos,'® the White House giving press
credentials to James Guckert/Jeff Gan-
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non,? the resignation of CNN news exec-
utive Eason Jordan after publicity
surrounding his remarks at the World
Economic Forum and the John Kerry-
Swift Boat Veterans for Truth contro-
versy.?!

Congress is debating several bills
that would provide for a federal shield
law for reporters. In October 2005, the
Senate Judiciary Committee held a sec-
ond hearing on such proposed legisla-
tion.22 At the hearing Sen. John Cornyn,
R.-Tex., said that there needed to be a
“serious discussion of what constitutes
the term ‘reporter.’”?

“At our last hearing, one of our wit-
nesses described bloggers as the modern-
day equivalent of the revolutionary pam-
phleteer who passed out news bulletins
on the street corner,” Cornyn said.*
“However, the relative anonymity af-
forded to bloggers, coupled with a certain
lack of accountability, as they are not
your traditional brick-and-mortar report-
ers who answer to an editor or publisher,
also has the risk of creating a certain ir-
responsibility when it comes to accu-
rately reporting information.”?

Senator Patrick Leahy, D-Vt., recog-
nized the issue, stating, “Efforts have
been made from time to time to codify a
reporters’ privilege in federal law, but
these attempts have failed, in part be-
cause supporters of the concept found it
difficult to agree on how to define the
scope of what it means to be a journalist.’
With bloggers now participating fully in
the 24-hour news cycle, we might face
similar challenges in defining terms to-
day.”?®
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“It is a very tough issue whether you
include bloggers in a federal shield law,”
says Robert O’Neil, founder of the
Thomas Jefferson Center for the Protec-
tion of Free Expression.?” It is a tough is-
sue because often you don’t know where
to draw lines between bloggers and eve-
ryone else. If bloggers are protected, does
that dilute the value of protection for
mainstream journalists? There is a com-
mendable desire to make the shield law
meaningful by confining its scope to those
who need it most. I share the ambiva-
lence that some express on this difficult
question.

Gregg Leslie, legal defense director
for the Reporters Committee for Freedom
of the Press, says that asking whether
bloggers are journalists is the wrong
question.?®

Bloggers is a vague, amorphous term

like telephone users. Just like some tele-

phone users are journalists and some are

not; the same thing with bloggers. The

medium doesn’t answer the question. It

has more to do with the function that the

person is performing. That’s how we have

approached the shield law question. If the
bloggers’ involvement is to report infor-
mation to the public and to gather infor-
mation for that purpose openly then they
should be treated like a journalist. There
should be a functional analysis in addition

to or instead of the current analysis of
what medium you are writing in.%®

“The Media Bloggers Association ac-
cepts the Wikipedia definition of journal-
ism as ‘a discipline of collecting,
verifying, reporting and analyzing infor-
mation gathered regarding current
events, including trends, issues and peo-
ple,’” says Cox.?® “Blogging is not only a
publishing medium but a vibrant form of
personal expression in which our mem-
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bers slip in and out of roles as journalists,
reviewers, poets, pundits or provocateurs
with each post. When our members prac-
tice journalism, they have the same
rights and responsibilities as any other
journalist and must be accorded the same
First Amendment rights and legal privi-
leges as those who work for traditional
media organizations.”!

“As the courts have confirmed, what
makes journalism journalism is not the
format but the content,” says Opsahl.32
“Where news is gathered for dissemina-
tion to the public, it is journalism—re-
gardless of whether it is printed on paper
or distributed through the Internet.”ss

Unmasking Anonymous Bloggers

The U.S. Supreme Court has made
clear that anonymous speech deserves
First Amendment protection.?* In Talley
v. California, the Court wrote: “Anony-
mous pamphlets, leaflets, brochures and
even books have played an important role
in the progress of mankind.”™* Even the
Federalist Papers were published anony-
mously.?®

Individuals who post messages anon-
ymously, criticizing companies, bosses,
public officials and others, often make
valid criticisms. Other times their speech
could contain damaging false statements
of fact that cross the line into defama-
tion.*” Online libel remains a risk for
those who blog, as it does for any writer
or reporter in any medium.

The question becomes how the legal
system protects the First Amendment-
based right to anonymous speech while
still affording a remedy to individuals
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whose reputations have been trashed un-
fairly online. One problem is that some
companies have resorted to defamation
suits that resemble Strategic Lawsuits
Against Public Participation (SLAPP
suits).?® They want to unmask anony-
mous speakers and retaliate against
them. However, other times someone
files a legitimate libel suit, seeking to un-
cover the identity of the online flame-
thrower.

“It is essential that bloggers can par-
ticipate in the public discourse without
fear that someone can file a meritless
lawsuit and then use the power of the
courts to discover their identities,” Op-
sahl said.?®* “The possibility that a frivo-
lous claim could pierce the veil of
anonymity might silence a blogger, and
remove a valuable voice from the debate.
Accordingly, a plaintiff must be held to a
strict standard, and first produce suffi-
cient evidence to support each element of
its cause of action.”

Leslie pointed out that it would be
“very hard to come up with a consistent
standard that will both protect those who
need to know the identity of an anony-
mous poster and those who have a legiti-
mate interest in speaking anonymously.
The courts are starting to come around
with a fairly protective standard in that
there has to be a pretty good prima facie
case of a libel claim. We don’t want peo-
ple filing suits simply to identify and
then retaliate against anonymous speak-
ers.”

In September 2005, the Delaware Su-
preme Court set a high standard for iden-
tity disclosure in Doe v. Cahill .*? In that
case, a public official sought to force an
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Internet service provider, Comcast, to un-
mask an online critic named “Proud Citi-
zen.”® The public official had sued John
Doe for defamation but needed the iden-
tity to pursue the suit.** The Delaware
high court wrote that “before a defama-
tion plaintiff can obtain the identity of an
anonymous defendant through the com-
pulsory discovery process he must sup-
port his defamation claim with facts
sufficient to defeat a summary judgment
motion.”

The public official argued that the
Delaware high court should adopt, as the
lower court had, a lower standard such as
the good-faith standard.+¢ This standard
simply means that the plaintiff has a rea-
sonable, good-faith belief that the suit is
valid.#” The state high court would not
adopt that lower standard, writing that
“allowing a defamation plaintiff to un-
mask an anonymous defendant’s identity
through the judicial process is a crucial
form of relief that if too easily obtained
will chill the exercise of First Amend-
ment rights to free speech.”™®

This area of the law is still develop-
ing. Not all courts have reached the stan-
dard articulated by the Delaware
Supreme Court. Some courts do apply
the good faith standard.*® A federal judge
in Louisiana in In Re Baxter (2001) said
the proper standard was whether there
was a “reasonable possibility of recovery
on the defamation claim.”s®

“The good-faith standard is too low
because there are many times when
anonymous speech is justified,” Leslie
said.’? “We have to remember that some
of our Founding Fathers used anonymous
speech.”?
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O’Neil agreed that the good-faith
standard is too low.5® “I rather like the
summary judgment standard from the
Delaware Supreme Court in Cahill v.
Doe,” he said.5* “I am comfortable with
setting a high standard given the value
and interest in anonymous speech on the
Internet.”ss

O’Neil gave several reasons for favor-
ing a high standard for online-identity
disclosure.?® “First, those who post anony-
mous communications perhaps naively
but in reasonably good faith assume they
will have substantial protection of their
identity,” he said.5” “Second, in an elec-
tronic world, there are fewer alternatives
or equivalents to the various forms of
communication in a print world. In the
online world you are either identified or
not unmasked and there is nothing in be-
tween. There is nothing like printing
posters or hiring someone to post them
up for you in the online world.”® “Some
of the great promise of the Internet as a
democratizing, speech-enhancing me-
dium does depend on some level of protec-
tion for the anonymous critic whether it
be in the corporate context or the political
context,” O’Neil said.>®

Losing Jobs From Blogging

Another developing area of the law
implicating blogging and the First
Amendment concerns employees who suf-
fer consequences for expressing them-
selves on blogs.®® What if an employee of
the department of corrections blasts her
supervisors online and criticizes brutality
against inmates? Would the First
Amendment protect the public employee?
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Dan Cordtz wrote in a July 2005 article
for The Recorder (a California-based legal
publication) that employee comments on
blogs are “becoming a growing legal and
personnel headache for employers across
the nation.”s!

Private employees do not receive the
protections of the First Amendment be-
cause there is no trigger of state action.®?
The provisions in the Bill of Rights, in-
cluding the First Amendment, apply as
limitations only against governmental ac-
tors, such as public employers.®® Private
employees would need to rely on contrac-
tual-based remedies or a state statute
that might provide protection.

However, public employers are sub-
ject to the strictures of the First Amend-
ment.* Many public-employee cases are
governed by the so-called Pickering-Con-
nick test.® In Pickering v. Board of Edu-
cations® and Connick v. Myers,*” the U.S.
Supreme Court made clear that public
employees can speak out on matters of
public concern. If an employee’s speech
touches on a matter of public concern —
issues such as racial discrimination or
governmental corruption — then the
courts apply a balancing test.®®* The em-
ployee’s interest in free-expression is
weighed against the employer’s efficiency
interests.®® If the expression causes dis-
ruption at the workplace, many courts
will tip the scales in favor of the em-
ployer.”

According to the Electric Frontier
Foundation, “If you work for any level of
government, your employer’s right to fire
you is also limited by the First Amend-
ment’s protection of your right to free
speech.””t
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However, your free-speech rights as
an employee are more limited than they
are as a member of the general public. If
you were to challenge your termination on
First Amendment grounds, courts would
balance your employer’s legitimate inter-
est in delivering efficient government ser-
vices against your interest as a citizen in
commenting on a matter of public concern.
So if you blog about something important
to the public, you have greater protection.
But if your blog’s content could disrupt
the workplace, your protection dimin-
ishes.”2

In a 2003 article in the Columbia
Journal of Law and Arts, commentator
Paul S. Gutman wrote that public em-
ployees “may safely discuss polities, criti-
cize current policies, or even discuss
topics like sexual proclivities that might
be distasteful to others on their blogs, so
long as the topics are ‘of public con-
cern.’”® He added that “it is even possi-
ble that criticism of others’ work habits
might be considered a public concern,
though considerations of workplace ca-
maraderie might pull a blog under the
prohibition against impeding the em-
ployer’s effectiveness.””

What if a public employee writes ma-
terial for his blog off-duty? Employers
have broad power to regulate employee
activity on the job premises, but
shouldn’t a blogger have free-speech pro-
tection for expression created off-duty? It
depends. Some courts have ruled that
public employers can discipline employ-
ees for their off-duty expression.” In
2000, the Supreme Judicial Court of Mas-
sachusetts ruled in Pereira v. Commis-
sioner of Social Services that the state’s
Department of Social Services could fire
an investigator for telling a racial joke at
a dinner honoring retired city council



David L. Hudson, Jr.

members.”® This is a developing area of
the law that merits close attention.

Conclusion

Blogging is a phenomenon that is
here to stay. Millions create them and
millions more read them. Just as with
any other medium of communication, the
regulation of blogging presents many im-
portant First Amendment issues. Only
time will tell where the legal lines will be
drawn on whether bloggers are journal-
ists, when anonymous bloggers can be
unmasked and when public employees
can be disciplined for the content of their
expression made on a blog.
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