





It is the meaning of the second clause,
referred to as the comparator clause (and
underlined above), that has created the
current conflict among the federal courts
of appeals. The approach followed by a
majority of the federal courts of appeals
takes a more business-friendly approach
and narrowly interprets the scope of the
comparator clause."” Specifically, the analy-
sis adopted by the Fourth, Fifth, Seventh,
and Eleventh Circuits emphasizes the source
of a nonpregnant employee’s injury in de-
termining whether that potential compara-
tor is similar in their ability or inability to
work.?® Under this approach, if the source
of a nonpregnant employee’s restriction is
an on-the-job injury, these nonpregnant
employees are excluded as proper compara-
tors for pregnant employees seeking ben-
efits under the PDA.?' Without discussing
the requirements of the comparator clause,
these courts have labeled these requests for
accommodation by pregnant employees as
requests for preferential treatment which
they hold the PDA does not require.?
Thus, even if both the pregnant and non-
pregnant employee has the same working
restriction = such as a 20-pound lifting
restriction — these circuits allow the em-
ployer to accommodate the restriction from
the employee with a worker’s compensa-
tion injury, but at the same time, refuse to
accommodate the pregnant worker.?? This
was true even in the Urbano case where the
Fifth Circuit affirmed the grant of sum-
mary judgment to the employer despite
plaintiff’s identification of more than forry-
eight other employees that her employer
approved for similar light-duty assignments

within just one year’s time.?

In the Young case that is now before the Su-
preme Court, the Fourth Circuit followed
the majority’s approach, thereby excluding
workers with occupational injuries as being
appropriate comparators, but also excluded
from the potential universe of proper
comparators those employees with qualify-
ing disabilities under the Americans with
Disabilities Act.”® Specifically, UPS adopred
a written policy that offered light-dury ac-

commodations to three separate categories
of qualifying employees: employees in-
jured on the job; employees with qualify-
ing disabilities under the ADA; and drivers
who have lost their certification issued by
the Department of Transportation and,
thus, were ineligible to drive.?® Despite
regularly accommodating numerous em-
ployees with lifting restrictions under this
policy, UPS denied the plaintiffs request
for a light duty assignment to accom-
modate a temporary lifting restriction
arising out of pregnancy-related medical
conditions.?”’” The Fourth Circuit held that
the PDA did not require UPS to accom-
modate her lifting restriction even though
UPS expressly provided this benefir to
other workers.?

Not only does the holding in the Young
case further reduce a pregnant employee’s
pool of potential comparators, it also es-
sentially eliminates the second clause of
the PDA from Title VIL? Although the
Fourth Circuit acknowledged the existence
of two separate clauses in the PDA, it
declared that “[c]onfusion arises when try-
ing to reconcile” the language in the two
clauses*® Additionally, based on place-
ment of both clauses in the definitional
section of Title VII, the Fourth Circuit
concluded that the second clause “does not
create a distinct and independent cause of
action” that “requires different — perhaps
even preferential — treatment for pregnant
workers.”?!

On the other hand, decisions from the
Sixth and Tenth Circuits take a contrary
approach and have permitted compari-
sons between pregnant employees and
employees with occupational injuries.?
First, the minority approach relies on the
plain meaning of the comparator clause,
namely, that nothing in the language of
the PDA requires courts to compare the
benefits afforded to pregnant employees
only with those offered to employees with
non-work injuries.** Rather, the emphasis
in the statute is on the employees’ relative
abilities to work.*

Additionally, this minority approach
relies on the Supreme Court’s prior
interpretations of the PDA¥ in which
the Court emphasized the plain text of
the comparator provision.*® For instance,
the Supreme Court previously described
the relationship between the two clauses,
declaring that “[t]he meaning of the

first clause is not limited by the specific
language in the second clause, which
explains the application of the general

principle to women employees.”?’

Moreover, the Supreme Court has clarified
that the second clause already contains

its own comparison group for pregnant
women — nonpregnant employees that

are “similar in their ability or inability to
work” — and requires employers to treat
the two groups the same “for all employ-
ment-related purposes.”®® According to
the Court, the second clause clarifies “that
it is discriminatory to treat pregnancy-
related conditions less favorably than other
medical conditions.” Finally, the Court
has not indicated any ambiguity in the
second clause’s meaning. To the contrary,
the Court has described the mandate of
the second clause by observing that “every
Member of this Court ... acknowledged
that [t]he second clause [of the PDA]
could not be clearer” and that “the PDA
means what it says.”*' As described by the
Court, “[t]he PDA thus makes clear that
it is discriminatory to treat pregnancy-
related conditions less favorably than other
medical conditions.”*?

Further, the minority approach is con-
sistent with the guidelines issued by the
Equal Employment Opportunity Com-
mission. Shortly after the enactment of the
PDA, the Commission took the position
that “[d]isabilities caused or contributed
to by pregnancy, miscarriage, abortion,
childbirth, and recovery therefrom are, for
all job-related purposes, temporary dis-
abilities and should be treated as such....
(Benefits) shall be applied to disability due
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to pregnancy or childbirth on the same
terms and conditions as they are applied to
other temporary disabilities.”* The EEOC
later issued “interpretive guidelines” in the
form of questions and answers, and ques-
tion five specifically confirms that preg-
nant employees must be given light-duty
accommodation if such accommodations
are given to other workers.* As the agency
charged with responsibility of enforcing
the PDA, the EEOC’s interpretation is

at the very least “entitled to a measure of
respect.”®

Not only are the federal courts of appeals
divided over the meaning of the compara-
tor clause, but the Sixth Circuit has even
developed an intra-circuit split with panels
having taken conflicting positions and,
thus, appears to be divided over the proper
interpretation of this provision.“ The
Sixth Circuit initially adopted the minor-
ity approach, deciding in Ensley-Gaines
that occupational workers are permissible
comparators for pregnant women under
the PDA.“” Although the employer in
Ensley-Gaines argued that occupational
workers should be excluded because they
were statutorily required “to pay [workers
with occupational injuries] regardless of
whether they work,”#® the Sixth Circuit
rejected this argument explaining that
“such a distinction pertains to the zerms of
employment, not to an employee’s ability
or inability to work, as provided by the
PDA.”® In a subsequent unpublished
decision, the Sixth Circuit followed Ensley-
Gaines and held that pregnant employees
could be substantially similar to employees
with workers compensation injuries if they
were similar in their ability to work.>

Despite the Sixth Circuit’s previous hold-
ing in Ensley-Gaines, a subsequent decision
from the Sixth Circuit adopted a contrary
approach and permitted an employer to
provide light-duty accommodations to
workers with on the job injuries and at
the same time, deny them to pregnant
employees.’! Specifically, in Reeves v. Swift

Transportation Co., the court upheld such a
policy, calling it “indisputably pregnancy-
blind” and specifically endorsing the
majority approach followed by the Fifth
and Eleventh Circuits.?

Unfortunately, the ramifications of the
majority approach, followed by the Sixth
Circuit in Reeves, threaten the future ef-
fectiveness of the PDA. Indeed, one of the
consequences of such a narrow interpreta-
tion of the comparator clause is that it
“strips pregnant women of most potential
comparators, rendering the comparative
right of accommodation an empty ves-
sel.”® Indeed, rather than guarantee preg-
nant women the right to equal treatment
in the workplace, the majority approach
allows employers to treat pregnant em-
ployees worse than other employees who
also require temporary accommodations
to perform the essential functions of their
job. If unchanged, many experts predict
that the approach will both “exponentially
widen the gulf in employment oppor-
tunities [for] pregnant women” and also
“create profound economic stability” for
“women in low-wage job and traditionally
male-dominated occupations.” Therefore,
at a minimum, clarity is long overdue, but
reform would be even better. ®

Lynn Ridgeway Zehrt is the Assistant Professor
of Law, Belmont University College of Law.

(Endnotes)

"Young v. United Parcel Serv., Inc., 707 F3d 437 (4th
Cir. 2013), cert. granted, 81 U.S.L.W 3602 (U.S. July
1,2014) (No. 12-1226).

2 Pub. L. No. 95-555, 92 Stat. 2076 (codified as
amended at 42 U.S.C. § 2000e (2006)).

® Young v. United Parcel Serv., Inc., No. 12-1226, slip
op. (U.S. Oct. 7, 2013).

* Brief of the United States as Amicus Curiae at | |,
Young v. United Parcel Serv., 707 F.3d 437 (4th Cir.
2013), cert. granted, 81 U.S.L.W 3602 (U.S. July I,
2014) (No. 12-1226), 2014 WL 2089966 (2014).

*1Id. at 8, 20.

¢ See, e.g., Deborah L. Brake & Joanna L. Grossman,
Unprotected Sex: the Pregnancy Discrimination Act at

35,21 Duke J. Genper L. & PoL’y 67, 67-68 (2013)
(analyzing the “maternal wall” and the barriers moth-
ers face to employment and attributing some of the
challenges to “an increasingly hostile judiciary [that
has] narrowed the definition of pregnancy discrimina-
tion and the categories of workers deemed useable as
comparators, creating significant gaps in the statute’s
protections”).

7 In fiscal year 1997, 3,977 pregnancy discrimination
charges were filed with the EEOC. By fiscal year
2002, the number of charges increased to 4,714. By
fiscal year 2007, the number of pregnancy discrimina-
tion charges had increased again to 5,587. In 2011,
the EEOC received 6, | 19 charges of pregnancy
discrimination. See EEOC, Pregnancy Discrimination
Charges, http://www.eeoc.gov/eeoc/statistics/enforce-
ment/pregnancy.cfm.

® The EEOC's strategic enforcement plan adopted

in December 2012 identifies “accommodating
pregnancy-related limitations under the Americans
with Disabilities Act Amendments Act (ADAAA) and
the Pregnancy Discrimination Act (PDA)” as a priority
area for enforcement because it is an “emerging and
developing issue.” EEOC Strategic Enforcement Plan,
FY 2013-2016, 1, 10 (2012), available at http://www.
eeoc.gov/eeoc/plan/upload/sep.pdf. The General
Counsel of the EEOC, P. David Lopez, recently stated
that the EEOC has filed more than 260 pregnancy
discrimination suits in the ten fiscal years preced-

ing 2012. Unlawful Discrimination Against Pregnant
Workers and Workers and Workers with Caregiving
Responsibilities: Meeting of the U.S. Equal Employment
Opportunity Commission (Feb. 15, 2012) [hereinafter
“EEOC Meeting”] (statement of P David Lopez,
General Counsel, opening remarks on panel 2), avail-
able at http://www.eeoc.gov/eeoc/meetings/2-15-12/
transcript.cfm.

? EEOC Meeting, supra note 8 (statement of Joan C.
Williams); accord EEOC Meeting, supra note 8 (state-
ment of Emily Martin) (noting that an employer’s
failure to provide “slight job modifications” forces
women to “go onto unpaid leave for the duration of
their pregnancies—which may cause them to lose
not only income, but also health coverage, seniority,
or promotion rights—or be forced from their job
altogether™).

' For instance, the National Women'’s Law Center
issued a report in 2013 documenting the plight of
many pregnant women who were denied reason-
able requests for temporary accommodations for
limitations arising out of their pregnancies. National
Women'’s Law Center, It Shouldn’t Be A Heavy Lift: Fair
Treatment For Pregnant Workers (July 18, 2013), avail-
able at http://www.nwic.org/resource/it-shouldnt-be-
heavy-lift-fair-treatment-pregnant-workers,

' For example, the ACLU submitted written
comments to the EEOC urging the adoption of a
strategic enforcement plan that would strengthen
the protection to pregnant workers. Letter from
Michael W. Macleod-Ball, Acting Director, ACLU
Washington Legislative Office, to EEOC Executive
Officer, available at https://www.aclu.org/files/assets/
aclu_comments_on_eeoc_draft_strategic_enforce-
ment_plan_9_18_12.pdf.

12 See Pregnant Workers Fairness Act, S. 3565, | 12th
Cong. (2012); Pregnant Workers Fairness Act, H.R.
5647, 112th Cong. (2012); Pregnant Workers Fair-
ness Act, S. 942, | 13th Cong. (2013); Pregnant Work-
ers Fairness Act, H.R. 1975, 113th Cong. (2013).

13 See id.

14 Nashville Bar Journal - July 2014



" Compare Young v. United Parcel Serv., Inc., 707 F.3d
437 (4th Cir. 2013), Freppon v. City of Chandler, 528
Fed.Appx. 892, 902 (10th Cir. 2013); Serendny;j v.
Beverly Healthcare, 656 F3d 540 (7th Cir. 201 1);
Spivey v. Beverly Enters., Inc., 196 F3d 1309 (I 1th Cir.
1999); Urbano v. Cont’l Airlines, Inc., 138 F3d 204 (5th
Cir. 1998); Troupe v. May Dep't Stores Co., 20 F.3d 734
(7th Cir. 1994); with Equal Employment Opportunity
Comm’n v. Horizon/CMS Healthcare Corp., 220 F.3d
1184 (10th Cir. 2000); Ensley-Gaines v. Runyon, 100
F3d 1220 (6th Cir. 1996).

> 42 U.S.C. § 2000e(k) (emphasis added).

' See California Fed. Sav. & Loan Ass’n v. Guerra, 479
U.S. 272, 284-85 (1987) (discussing both the first and
second clause of the PDA).

'7 General Elec. Co. v. Gilbert, 429 U.S. 125, 140-41
(quoting 29 C.FR. § 1604.10(b) (1975)) (holding that
that the prohibition against sex discrimination con-
tained in Title VII of the Civil Rights of 1964 did not
prohibit discrimination on the basis of pregnancy).

42 U.S.C. § 2000e(k); see also Newport News Ship-
building & Dry Dock Co. v. EEOC, 462 U.S. 669, 678
(1983) (analyzing the second clause of the PDA and
concluding that “[w]hen Congress amended Title VI
in 1978, it unambiguously expressed its disapproval
of both the holding and the reasoning of the Court in
the Gilbert decision”).

" See, e.g., Deborah Widiss, Gilbert Redux: The
Interaction of the Pregnancy Discrimination Act and

the Amended Americans with Disabilities Act, 46 U.C.
Davis L. Rev. 961, 964-966 (2013) (declaring that the
“problem” with the PDA “stems from determining
who ‘counts’ as a comparator,” noting that “[t]his

has long been a simmering problem,” and “argu[ing]
that this body of PDA case law misinterprets the
statute’s same treatment language”); Deborah Din-
ner, The Costs of Reproduction: History and the Legal
Construction of Sex Equality, 46 Harv. C.R.-C.L. L. Rev.
415, 423 (2011) (concluding that “[c]ourts’ current
interpretations of the PDA . . . limit [the] statute['s]
transformative potential. Courts’ discomfort with the
redistributive potential of the PDA, in both disparate-
treatment and disparate-impact cases, leads them to
interpret the statute narrowly. Cabined interpreta-
tions of the PDA dampen the statute’s ability to real-
ize equal employment opportunity for women”).

2 See, e.g., Urbano, 138 F.3d at 206; Spivey, 196 F3d at
1313; Serendnyj, 656 F.3d at 548-49; Young, 707 F.3d
at 446.

*! See, e.g., Urbano, 138 F.3d at 208 (declaring that
“the PDA does not entitle pregnant employees with
non-work related infirmities to be treated the same
under Continental’s light-duty policy as employees
with occupational injuries”); Spivey, 196 F3d at 1313
(holding that “[t]he correct comparison is between
Appellant and other employees who suffer non-
occupational disabilities, not between Appellant and
employees who are injured on the job”); Freppon,
528 Fed.Appx. at 902 (concluding that the plaintiff’s
“condition did not result from an on-the-job injury”
and thus “she was not similarly situated to the two
male police officers who were accommodated with
light duty assignments); Serendnyj, 656 F.3d at 548-49
(deciding that the employer’s modified work policy
does not violate the PDA because it “den[ies] an
accommodation of light duty work for non-work-
related injuries and, thus, is pregnancy-blind); Young,
707 F3d at 446 (stating that “[bly limiting accom-
modations to those employees injured on the job,
disabled as defined under the ADA, and stripped of
their DOT certification, UPS has crafted a pregnancy-
blind policy” that does not violate the PDA).

2 See Urbano, 138 F.3d at 207; Spivey, 196 F3d at
1312-13.

B See id.

% See Urbano, 138 F.3d at 206.

% See Young, 707 F3d at 439-40, 450.
% See id.

7 See id. at 440-41.

2 See id. at 447-48.

% See Brief of the United States as Amicus Curiae,
supra note 4, at 8, 20 (concluding that the position

of the Solicitor General is that “[a] majority of the
courts of appeals ... to have considered claims similar
to petitioner’s have erred in interpreting the PDA by
ignoring the textual requirement [in the comparator
clause]”).

0 Young, 707 F3d at 447.
31 d.

32 See Ensley-Gaines, 100 F3d at 1226; Horizon/CMS
Healthcare Corp., 220 F3d at | 196.

% See Ensley-Gaines, 100 F3d at 1226; Horizon/CMS
Healthcare Corp., 220 F3d at 1 195-96.

* See Ensley-Gaines, 100 F3d at 1226 (holding that
the comparator clause of “the PDA explicitly alters
the analysis to be applied in pregnancy discrimination
cases” because while “Title VIl generally requires
that a plaintiff demonstrate that the employee who
received more favorable treatment be similarly situ-
ated ‘in all respects,” the PDA requires only that the
employee be similar in his or her “ability or inability
to work”); Horizon/CMS Healthcare Corp., 220 F3d
at 1196 n.7 (stating that the proper comparison is
between the plaintiff and “other temporarily-disabled
employees™).

3 See Ensley-Gaines, 100 F3d at 1226; Horizon/CMS
Healthcare Corp., 220 F3d at 1191.

% See, e.g., Guerra, 479 U.S. at 289; Int’l Union v.
Johnson Controls, 499 U.S. 187, 204 (1991).

3 Guerra, 479 U.S. at 285.

% See Johnson Controls, 499 U.S. at 204 (observing
that the PDA “contains a BFOQ standard of its own:
unless pregnant employees differ from others ‘in their
ability or inability to work,” they must be ‘treated the
same’ as other employees ‘for all employment-related

”y

purposes’”).
¥1d. at 219.

0 Id. at 204 (internal citations and quotations omit-
ted).

*id. at 211.

*1d. at 219 (internal citations and quotations omit-
ted).

“ Gilbert, 429 U.S. at 140-141 (quoting 29 C.FR. §
1604.10(b) (1975)).

* Question five reads as follows:

Q. If, for pregnancy-related reasons, an
employee is unable to perform the functions
of her job, does the employer have to provide
her an alternative job?

A. An employer is required to treat an
employee temporarily unable to perform the
functions of her job because of her pregnancy-
related condition in the same manner as it
treats other temporarily disabled employees,
whether by providing modified tasks, alterna-
tive assignments, disability leaves, leaves
without pay, etc. For example, a woman's
primary job function may be the operation of
a machine, and, incidental to that function, she
may carry materials to and from the machine.
If other employees temporarily unable to lift
are relieved of these functions, pregnant em-
ployees also unable to lift must be temporarily
relieved of the function.

29 C.FR. § 1604, App. (followed by the Supreme
Court in Newport News Shipbuilding & Dry Dock Co.,
462 U.S. 669, 673 (1983)).

* Federal Express Corp. v. Holowecki, 552 U.S. 389,
399 (2008) (quoting Skidmore v. Swift & Co., 323 U.S.
134 (1944)).

* Compare Ensley-Gaines v. Runyon, 100 F3d 1220
(6th Cir. 1996), with Reeves v. Swift Transp. Co., 446
F:3d 637 (6th Cir. 2006).

47 See Ensley-Gaines, 100 F.3d at 1226.

“®1d.

* Id. (emphasis added).

%0 See Latowski v. Northwoods Nursing Ctr., No. 12-
2408, 2013 WL 6727331, at *4 (6th Cir. Dec. 23,
2013).

*! See Reeves, 446 F3d at 641-42.

21d.

53 See Brief of Law Professors and Women's Rights
Organizations as Amici Curiae in Support of Petition-
erat 2, Young v. United Parcel Serv., 707 F.3d 437 (4th
Cir. 2013), cert. granted, 81 U.S.L.W 3602 (U.S. July
1,2014) (No. 12-1226), 2013 WL 2103656 (2013).

5 Id. at 2-3.

Nashville Bar Journal - July 2014 15



